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has the discretion to dismiss an appeal for
failure to comply with Rule 84.04 or to
review the appeal on the merits where we
are nonetheless able to ascertain the is-
sues. See e.g., Gray v. White, 26 S.W.3d
806, 816 (Mo.App. E.D.1999). Here, we
are able to ascertain the gist of Appellant’s
argument and therefore elect to address
its substance, if only to discourage other
creative practitioners.

Section 516.110(1) imposes a ten-year
statute of limitations for any “action upon
any writing, whether sealed or unsealed,
for the payment of money or property.”
Appellant essentially contends that both
Respondent’s sworn property statement
filed in the dissolution proceeding and the
court’s decree distributing real property
constitute a “writing for the payment of
money or property” as contemplated under
section 516.110(1). Appellant admits that
the writing must contain an express or
implied promise to pay (Herweck wv.
Rhodes, 327 Mo.29, 34 SW.2d 32 (1931))
but seems to suggest that the aforemen-
tioned documents contain an implied prom-
ise. We decline to infer the formation of a
contract from either writing, even if the
property in question had been mentioned
therein. See Lato v. Concord Homes, Inc.,
659 S.W.2d 593 (Mo.App. E.D.1983) (sec-
tion 516.110(1) applies only when an ex-
press written obligation provides for the
payment of money or the delivery of prop-
erty, and the money or property sued for
1s that money or property promised by the
language of the writing ) (emphasis add-
ed).

Lastly, Appellant proposes that her ac-
tion might fall within the catch-all provi-
sion of section 516.110(3) creating a 10-
year statute of limitations for any action
“not otherwise provided for.” Appellant

since she filed her suit on August 11, 2005,
less than 10 years after the trial of her disso-
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fails to cite any authority to dissuade the
Court from holding, as discussed above,
that her action falls squarely within the
language of section 516.120(5). Point II is
denied.

Conclusion

The judgment of the trial court is af-
firmed.

LAWRENCE E. MOONEY, P.J., and
NANNETTE A. BAKER, J., concur.
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wife, and, thereafter, denied former wife’s
motion to reconsider value of corporation.
Former wife appealed.
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Holdings: The Court of Appeals, Roy L.
Richter, P.J., held that:

(1) in a matter of first impression, former
husband was not judicially estopped
from asserting interest in corporation
in divorce action;

(2) sufficient evidence supported findings
that parties had formed corporation in
contemplation of marriage, which, in
turn, supported designation of corpora-
tion as marital property;

(3) former wife was bound by stipulation
she entered into with former husband
as to valuation date for stock; and

(4) reopening of case to admit additional
evidence on valuation of corporation’s
stock. was not warranted.

Affirmed.

1. Divorce &=184(1, 6.1)

A divorce judgment will be affirmed
unless there is no substantial evidence to
support the judgment, the judgment is
against the weight of the evidence, or the
judgment erroneously declares or applies
the law.

2. Divorce ¢=184(4)

Appellate court, in reviewing a divorce
judgment, views the evidence and permis-
sible inferences that may be drawn there-
from in a light most favorable to the judg-
ment.

3. Estoppel €=68(2)

Former husband was not judicially es-
topped from asserting interest in corpora-
tion in divorce action on basis that he had
earlier disclaimed any interest in corpora-
tion during his bankruptcy proceeding, as
former husband’s later position in divorce
proceeding was not clearly inconsistent
with his earlier position in bankruptey pro-
ceeding; former husband asserted in bank-
ruptey proceeding that he did not have any

“

interest in corporation, but the term “in-

terest” was so vague in meaning that his
denial that he had any interest in corpora-
tion signified very little, and bankruptcy
documents did not define the term “inter-
est.”

4. Estoppel €=68(2)

Former husband was not judicially es-
topped from asserting interest in corpora-
tion in divorce action on basis of state-
ments he made in earlier deposition, as
these statements merely indicated that for-
mer husband did not, at that time, own or
ever own stock in corporation, which was
consistent with former husband’s testimo-
ny in divorce action, and, while corpora-
tion’s stock was titled in former wife’s
name at all relevant times, evidence indi-
cated that this was done only for conven-
ience.

5. Estoppel &=68(2)

“Judicial estoppel” applies to prevent
litigants from taking a position in one judi-
cial proceeding, thereby obtaining benefits
from that position in that instance and
later, in a second proceeding, taking a
contrary position in order to obtain bene-
fits from such a contrary position at that
time.

See publication Words and Phrases
for other judicial constructions and
definitions.

6. Divorce =282

Former wife failed to preserve for
appeal in divorce action issue of whether
trial court erred in classifying corpora-
tion’s stock as marital property on basis
that former husband lacked standing to
assert ownership interest in stock, as for-
mer wife failed to present this argument to
trial court.

7. Divorce €282

Appellate court would decline to exer-
cise plain error review over unpreserved
issue raised by former wife in divorce ac-
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tion as to whether trial court erred in
classifying corporation’s stock as marital
property on basis that former husband
lacked standing to assert ownership inter-
est in stock.

8. Appeal and Error €169

Issues raised for the first time on
appeal are not preserved for review.

9. Divorce &=253(2)

Sufficient evidence supported findings
that parties had formed corporation in con-
templation of marriage, which, in turn,
supported designation of corporation as
marital property, in divorce proceeding;
former husband had owned mortgage com-
pany that went out of business shortly
before corporation was formed, inception
of corporation was at a time when parties
were engaged and living together, numer-
ous witnesses testified that corporation’s
stock was titled in former wife’s name as a
matter of convenience because former hus-
band suffered poor credit after collapse of
his prior company, and former husband
had contributed approximately $7,000 to
start up corporation.

10. Divorce &=252.3(3)

In general, property acquired by a
spouse prior to marriage is separate prop-
erty upon dissolution of marriage, and
property acquired during the marriage is
marital property subject to division.

11. Appeal and Error ¢=1008.1(4)

Appellate court defers to the trial
court’s credibility determinations.

12. Divorce €=249.2

Former wife, who challenged valua-
tion of corporation’s stock, was bound by
stipulation she entered into with former
husband as to valuation date for stock, for
purposes of marital property distribution
in divorce action, as she failed to present

243 SOUTH WESTERN REPORTER, 3d SERIES

any persuasive rationale to support reject-
ing the stipulated date.

13. Stipulations ¢=16, 19

Stipulations are controlling and con-
clusive, and courts are bound to enforce
them.

14. Divorce &=253(3)

Evidence =574

Trial court can accept the opinion of
one expert witness as to the value of prop-
erty over another, in a divorce proceeding.

15. Divorce €=286(8)

When there is conflicting evidence re-
garding valuation of property in a divorce
proceeding, appellate court defers to the
trial court’s resolution of the conflict.

16. Divorce &=253(1, 3)

Valuation date for corporation’s stock
stipulated to by parties in divorce action
was not too remote as to render it inaccu-
rate, and, thus, reopening of case to admit
additional evidence on valuation was not
warranted, as trial court ruled within 90
days of the last day of trial, and any
assertion that date of valuation was inap-
propriate fell flat, in light of parties’ hav-
ing chosen the date and in light of appel-
late court’s deference to trial court.

17. Trial 66

Trial court is afforded wide discretion
in determining whether to reopen a case to
admit additional evidence.

18. Appeal and Error &970(4)

Trial court’s decision as to whether to
reopen a case to admit additional evidence
will be reversed only upon a showing of
abuse of discretion.

Allan H. Zerman, Michael A. Gross, Jo-
seph F. Yeckel, James P. Carmody, St.
Louis, MO, for Appellant.



VINSON v. VINSON

Mo. 421

Cite as 243 S.W.3d 418 (Mo.App. E.D. 2007)

Edward L. Dowd, James F. Bennett,
Megan S. Heinz, K. Lee Marshall, Louis,
MO, for Respondent.

ROY L. RICHTER, Presiding Judge.

Deanna Daughhetee Vinson (“Wife”) ap-
peals the trial court’s judgment dissolving
her marriage to Ray Vinson, Jr. (“Hus-
band”). Finding no error, we affirm.

I. BACKGROUND

This dissolution matter, which had no
child custody or support issues and no
request for maintenance by either party,
consumed eleven days of hearings and
over 2,700 pages of transcript. The trial
court’s detailed judgment is 54 pages long.
The parties relentlessly visited this Court
during the pendency of the dissolution and
can seemingly agree only that the mar-
riage is irretrievably broken and cannot be
preserved.

In 1985, Husband and Wife met and
moved in together in 1986. In 1989, Hus-
band, who previously worked in the mort-
gage industry, formed United Equity
Mortgage (“UEM”). Facing financial dif-
ficulties, Husband sold the assets of UEM
to a new corporation, American Equity
Mortgage (“AEM”), for $800 in March of
1992.! At this time, Wife was listed as
president, secretary, treasurer and sole di-
rector and shareholder of AEM. Prior to
the creation of AEM, Wife had no experi-
ence in the mortgage industry. Once
AEM was created, Husband operated in
the capacity he had for years before at
different mortgage companies.

In October of 1992, Husband filed for
bankruptey. In his bankruptey filings,
Husband indicated that he did not own or
have an interest in AEM. In July of 1993

1. AEM opened for business one day after
Husband sold UEM’s assets to it.

Husband and Wife were married. Hus-
band and Wife lived together continuously
until their separation in September of
2004.

In its dissolution decree, the trial court
concluded that Wife should be awarded a
significantly greater share of the parties’
marital property. The trial court divided
the marital property of nearly $73,000,000
in such a manner that Wife received over
$61,000,000 and Husband received over
$11,000,000.

At issue in this dissolution was the na-
ture and value of AEM. Wife maintained
that AEM was her separate property while
Husband contended that AEM was marital
property. Wife further contended that
Husband was judicially estopped from
claiming a marital interest in AEM.

The trial court found that AEM was
marital property and awarded the compa-
ny to Wife. Post-trial, Wife moved to have
the trial court reconsider the value of
AEM, asserting that changes in the mort-
gage industry affected the value of AEM
between the date of trial and the ultimate
date of judgment. The trial court denied
this motion. Wife appeals.

II. DISCUSSION

[1,2] Review of a judgment of dissolu-
tion is governed by Murphy v. Carron, 536
S.W.2d 30, 32 (Mo. banc 1976). The judg-
ment will be affirmed unless there is no
substantial evidence to support the judg-
ment, the judgment is against the weight
of the evidence or the judgment erroneous-
ly declares or applies the law. Hoberock
v. Hoberock, 164 SW.3d 26, 30 (Mo.App.
E.D.2005). This court views the evidence
and permissible inferences that may be
drawn therefrom in a light most favorable

2. Wife is required to pay Husband
$16,000,000 over 4 years to ‘narrow the
gap”.
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to the judgment. Gross v. Helm, 98
S.W.3d 85, 87 (Mo.App. E.D.2003).

[3,4] In her first point, Wife contends
the trial court erred by refusing to apply
the doctrine of judicial estoppel in that
Husband was estopped from asserting an
interest in AEM because he had earlier
disclaimed any interest during his bank-
ruptey and during a 1994 deposition. We
disagree.

[6]1 A review of Missouri case law re-
veals that whether judicial estoppel applies
to bar a party from asserting an interest in
property during division of property in a
dissolution proceeding is an issue of first
impression.? “Judicial estoppel applies to
prevent litigants from taking a position in
one judicial proceeding, thereby obtaining
benefits from that position in that instance
and later, in a second proceeding, taking a
contrary position in order to obtain bene-
fits from such a contrary position at that
time.” Besand v. Gibbar, 982 S.W.2d 808,
810 (Mo.App. E.D.1998). While judicial
estoppel cannot be reduced to a precise
formula, the United States Supreme Court
has indicated that whether judicial estop-
pel applies requires the consideration of
three factors:

First, a party’s later position must be
clearly inconsistent with its earlier posi-
tion. Second, courts regularly inquire
whether the party has succeeded in per-
suading a court to accept that party’s
earlier position.... A third consider-
ation is whether the party seeking to
assert an inconsistent position would de-
rive an unfair advantage or impose an
unfair detriment on the opposing party
if not estopped.

3. We note that this court has addressed judi-
cial estoppel in the context of proceedings
after dissolution. Specifically, in Jeffries v.
Jeffries, 840 S.W.2d 291, 294 (Mo.App. E.D.
1992), this Court held that a party secking
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Zedner v. United States, 547 U.S. 489, 126
S.Ct. 1976, 164 L.Ed.2d 749 (2006) (quot-
ing New Hampshire v. Maine, 532 U.S.
742, 750-51, 121 S.Ct. 1808, 149 L.Ed.2d
968 (2001)) (citations and internal quota-
tion marks omitted).

In applying this doctrine, we must first
determine whether Husband’s position tak-
en at the time of dissolution differed from
the position taken at the time of bankrupt-
cy. The trial court found that the term
“Interest” as used in Husband’s bankrupt-
cy petition was so vague in meaning that
Husband’s “denial that he had any ‘inter-
est’ [in AEM] ... signified very little.”
A review of the record supports this con-
clusion. Husband’s bankruptey documents
do not define “interest” and we agree with
the trial court’s assessment that the mean-
ing of “interest” was not sufficiently clear
to justify the application of judicial estop-
pel. Accordingly, the trial court did not
err in finding that Husband’s later position
was not clearly inconsistent with his earli-
er position and in finding that judicial es-
toppel was consequently inappropriate.
Having determined that Husband’s initial
stance did not conflict with his later
stance, we need not discuss the remaining
factors.

Wife also alleges that Husband was judi-
cially estopped from asserting an interest
in AEM due to statements made during a
1994 deposition. However, as the trial
court noted, these statements merely indi-
cated that Husband did not, at that time,
own or ever own stock in AEM. This
testimony is consistent with Husband’s po-
sition asserted in the dissolution. The rec-
ord shows that at all relevant times, AEM
stock was titled in Wife’s name. Conse-

relief from child support mandated by an
earlier dissolution decree was judicially es-
topped from claiming he was not the biologi-
cal father of a child born prior to marriage.
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quently, the trial court did not err in find-
ing that judicial estoppel did not apply.

In addition, we note one particular detail
about AEM having been titled in Wife’s
name. We find unpersuasive Wife’s con-
tention that AEM’s stock was titled in her
name, alone, for any reason other than
convenience. At a time when Husband
faced financial difficulties, Wife was aware
that a business about which she knew
nothing was being created and that she
was to be president, secretary, treasurer,
sole director and sole shareholder of that
entity. The evidence suggests Wife was
aware of the reason for listing her as
owner of a mortgage company when she
knew nothing about the mortgage busi-
ness. Point denied.

[6, 71 In her second point, Wife alleges
that the trial court erred in classifying
AEM stock as marital property because
Husband lacked standing to assert an own-
ership interest in that when he filed for
bankruptey protection, all of his assets be-
came the property of his bankruptcy estate
and, therefore, any interest in AEM no
longer belonged to him.

[8] Wife failed to present this argu-
ment at the trial level and raises it for the
first time on appeal. “Issues raised for
the first time on appeal are not preserved
for review.” Sawvory v. Hemnsick, 143
S.W.3d 712, 719 (Mo.App. E.D.2004). Fur-
ther, we decline plain error review. Ac-
cordingly, point denied.

[9] In her third point, Wife alleges the
trial court erred in finding that AEM was
marital property in that there was not
sufficient evidence that Wife started the
company in contemplation of marriage or
that AEM otherwise became marital prop-
erty. We disagree.

[10] “In general, property acquired by
a spouse prior to marriage is ... separate

property upon dissolution of marriage, and
property acquired during the marriage is
marital property subject to division ...”
James v. James, 108 SW.3d 1, 4 (Mo.App.
S.D.2002). However, property acquired in
contemplation of marriage that is intended
to be marital property has been construed
to be marital property. Selby v. Selby, 149
S.W.3d 472, 489-490 (Mo.App. W.D.2004).

Here, substantial evidence supports the
trial court’s findings that Husband and
Wife formed AEM in contemplation of
marriage. The evidence shows that Hus-
band owned a mortgage company that
went out of business shortly before AEM
was formed. Moreover, the inception of
AEM was at a time when Husband and
Wife were engaged and living together.
Numerous witnesses testified that AEM’s
stock was titled in Wife’s name as a matter
of convenience because Husband suffered
poor credit after the collapse of his prior
company and that both Husband and Wife
worked together as a team during those
first years to grow AEM.

[11] In addition, evidence regarding
the capitalization of AEM supports a find-
ing that AEM was formed in contempla-
tion of marriage. The trial court found
Husband’s testimony credible, believing
that he contributed approximately $7,000
to the startup of AEM. We defer to the
trial court’s credibility determinations. In
re Marriage of Denton, 169 S.W.3d 604,
606 (Mo.App. S.D.2005). We find it incon-
gruous that Husband and Wife would
agree that Husband would in part fund
AEM, devote his experience, and work in a
high-level capacity, at a time when both
planned to marry and Husband’s credit
was poor, yet title AEM in Wife’s name,
unless Husband and Wife began AEM in
contemplation of marriage, intending that
it would be marital property. Consequent-
ly, the trial court did not err. Point de-
nied.
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[12] In her fourth point, Wife chal-
lenges the trial court’s determination of
AEM’s value, asserting that the trial court
erred in that the valuation date was not
reasonably proximate to the effective date
of the distribution of marital property.
We disagree.

[13-15]1 The parties agreed that AEM
would be valued by the parties’ experts as
of December 31, 2005. “Stipulations are
controlling and conclusive, and courts are
bound to enforce them.” Zipper v. Health
Midwest, 978 S.W.2d 398, 410 (Mo.App.
W.D.1998) (citation and internal quotation
marks omitted). Wife has failed to pres-
ent any persuasive rationale to support
rejecting the stipulated date. Moreover,
the trial court thoroughly analyzed the
testimony from competing expert wit-
nesses and evaluated each witness’s words.
“[TThe trial court can accept the opinion of
one expert as to the value [of property]
over another.” Nelson v. Nelson, 195
S.W.a3d 502, 507 (Mo.App. W.D.2006).
Moreover, “when there is conflicting evi-
dence regarding valuation of property, this
Court defers to the trial court’s resolution
of the conflict.” Tarneja v. Tarneja, 164
S.W.3d 555, 562 (Mo.App. S.D.2005). Ac-
cordingly, the trial court did not err in
determining AEM’s value. Point denied.

[16] In her fifth and final point, Wife
alleges the trial court erred in denying
Wife’s post-trial motion to reopen the evi-
dence with respect to AEM’s valuation in
that significant time passed between the
parties’ valuation and the judgment during
which the value of AEM fell due to a
downturn in the mortgage industry. We
disagree.

[17,18] “The trial court is afforded
wide discretion in determining whether to

4. Everyone involved in this case recognized
that fixing the value of a business such as
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reopen a case....” Foster v. Village of
Brownington, 76 S.W.3d 281, 287 (Mo.App.
W.D.2002). “The trial court’s decision as
to whether to reopen a case will be re-
versed only upon a showing of abuse of
discretion.” Id. (citation omitted).

We find unconvincing Wife’s argument
that the trial court’s “delay” from March
to June makes the valuation date agreed to
by the parties too remote to be accurate.
In Morgan v. Ackerman, 964 S.W.2d 865,
869 (Mo.App. E.D.1998), the date of distri-
bution was 30 to 40 months after evidence
of valuation was received. There, this
Court found that such a delay rendered
the date of valuation not reasonably proxi-
mate to the effective date of distribution
and mandated reversal. Id. This case is
not Morgan.

Here, the trial court ruled within 90
days of the last day of trial. Digesting 11
days of testimony, reviewing the evidence
that covered over 2,700 pages of transcript
and drafting a 54 page judgment, undoubt-
edly takes time. In addition, as discussed
above, any assertion that the date of valua-
tion was inappropriate falls flat, in light of
the parties’ having chosen this date and in
light of our deference to the trial court.!
See Tarneja, 164 SSW.3d at 562. The trial
court did not err in denying Wife’s motion
and bringing this case to an end. Point
denied.

III. CONCLUSION
The judgment is affirmed.

CLIFFORD H. AHRENS and GLENN
A. NORTON, JJ., Concur.
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AEM is a “moving target.”



